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The 2010 legislative session ended the way it began, dominated by discussions and debates surrounding the writing of the FY-2011 budget.  When House and Senate members finally adjourned Sine Die on May 28, they had significantly cut the state budget and passed numerous bills to raise additional revenue.  As always, the session included compromises between the Governor and legislative leaders, as well as between legislative leaders themselves.  The House, Senate and Governor each gave a little in order to gain an overall budget package.  Below is a summary of what transpired during the previous four months at the Capitol.  

Response to an Historic Revenue Failure

In an attempt to respond to a serious revenue shortfall, the legislature and governor finally pieced together a session-ending agreement that raised additional revenue, made severe cuts to most state agencies and spent down existing Rainy Day and Stimulus funds, leaving them with little carry-over for the next fiscal year.

The revenue loss was the result of a steadily worsening national economy that finally caught up with Oklahoma.  Business cycles usually start on the east and west coasts before moving to Middle America, and this one was no different.  While every state in the union has been hit hard by the country’s recession, states like Oklahoma have been able to avoid its severe consequences until this year.  We have now joined the rest of the country in feeling the consequences of the Great Recession which made its presence felt nationally in 2008.  The declining economy cost jobs throughout the state and, as a consequence, reduced state tax receipts to their lowest level in years.  Gross production revenues plunged and so, too, did sales tax and income tax collections.  With normal collections lagging, the legislature was forced to rely more heavily on federal stimulus monies, starting with the FY-2009 budget.  In addition, state leaders chose to fund the last two budgets through the use of several one-time sources.  As they came to the end of this session, they looked back and saw that they had depleted most of their available cash.  The result will mean an even leaner year next session with fewer revenue options to help balance the FY-2011 budget.  

But all of that will be the subject of discussions beginning next February.  For now, the legislature has once again balanced the state budget and gone home.  Whether the budget holds will be determined by state courts which will most likely have to decide the constitutionality of one or more of the revenue-raising measures that were used to conclude the session.   

The legislature approved a $6.7 billion budget for the coming fiscal year.  Getting enough revenue to support that budget level required overcoming a $300 million shortfall in the FY-2009 fiscal year and filling a $1.2 billion hole in FY-2010.  To bring the budget into balance legislators made cuts in state agencies, tapped into federal stimulus and Rainy Day monies and passed approximately $180 million in new revenue enhancement measures.  Among those new enhancements were:

1. Increasing the cost of oversize weight permits (raises $16.6 million)

2. Increasing the fees for acquisition of certified copies of drivers’ records (raises $11.4 million)

3. Assessing a sales tax on Internet or catalog transactions (raises $32 million)

4. Creating an electronic system to record vehicle tags (raises $50 million)

5. Placing a moratorium on certain oil and gas well drilling incentives and on about 30 tax credit programs (raises $150 million)

6. 1% Health Care Access Payment (raises $78 million dedicated to the Oklahoma Health Care Authority)
There were 40 other revenue plans passed that brought in the necessary funds to help balance the budget.  Missing from the final revenue enhancement program was any increase in the Quality of Care Fee for state nursing homes.  In addition, the hospital provider fee, which had been considered throughout the session, never materialized.  Both of those fees will remain on the table for possible implementation in the next fiscal year.  After all the enhancements programs were enacted and budget bills were passed, the state was left with $100,143,317 in its Special Cash Reserve Fund for FY-2012.

By utilizing the new revenue alongside the amounts in the General Fund, Rainy Day Fund and Federal Stimulus Fund, it is believed the state should be able operate well within the budget limits passed during the last week of the session.  State Treasurer, Scott Meacham, said the Governor and legislative leaders used conservative estimates when writing the budget, and he believes the actual revenue collections throughout the year will surpass the estimates used.

The FY-2011 Budget

State agencies will do their part to offset the revenue shortfall during the coming fiscal year with budget cuts for the various agencies reaching as much as 40% in some departments and 87% in the Governor’s office (including one-time emergency funds).  In order to maximize federal matching dollars, the legislature appropriated enough money to the Oklahoma Health Care Authority to ensure that the agency can easily meet its needs without the necessity of cutting provider rates further than the 3.25% cut they absorbed on April 1st.  In education, the cuts will equal 2.9% for both common education and Career Tech education and 3.3% for higher education.  

A breakdown of all state agency category appropriations demonstrates how the legislature and Governor accomplished the task of balancing the state’s budget.





FY’10 Final

FY’11

   % Change From



Agency Category      Appropriation       Appropriation
        Final FY’10

Education

$3,685,925,160         $3,575,365,959         
  -3.0%


General Gov’t/Trans.
$   362,375,942         $   267,314,517
             -26.2%  


Health


$1,320,366,048         $1,293,041,240

   -2.1%


Human Services
$   659,286,067         $   676,002,834

  +2.5%  


Regulatory

$   145,393,918         $   132,426,073

   -8.9%


Public Safety

$   745,166,991         $   719,226,098

   -3.5%


Total State Approp
$6,931,848,001         $6,675,777,225

   -3.7%

Ad Valorem Tax on Intangible Personal Property  
Under Southwestern Bell Tel. Co. v. Oklahoma State Bd. Of Equalization, 2009 OK 72, (request for rehearing pending) opinion released by the Oklahoma Supreme Court on Sept. 29, 2009, the Court concluded that intangible personal property is subject to ad valorem tax based. Without legislative action this session, ad valorem tax on intangible property would have been required to be assessed by the local county assessors. SJR 61 creates a short term “fix” by establishing a fairly complicated “in lieu” tax structure while maintaining an overall revenue neutral situation. This will help numerous tax payers avoid large increases in their property taxes while at the same time, avoiding any erosion to the current ad valorem tax base. The measure also provides for the appointment of a Task Force that is charged with developing a long term solution by January 1, 2012.  
Energy
The 2010 session was an active session for energy related issues.  Speaker Benge has spent much of the last four years making energy one of his main initiatives; he continued in that direction this past legislative session.
HB 3028 was Speaker Benge’s major piece of legislation this session.  This bill sets forth an energy portfolio goal for renewable energy.  The bill sets a goal of 15% energy being generated from renewable sources by 2015.  It also sets forth a natural gas goal and states that all fossil fuel power generation built over next 10 will be natural gas power generation.  If a source other than natural gas is used, evidence has to be presented to the Oklahoma Corporation Commission that a source other than natural gas is within the best interest of the consumer.  Another provision of the measure encourages the exporting of renewable energy generated in Oklahoma to states with fewer renewable sources.  Finally, it encourages the development of additional compressed natural gas filing stations be built in Oklahoma.
At the same time the Legislature was encouraging more renewable energy, the zero-emission/wind energy tax credits were being repealed along with a long list of other tax credits in order to balance the budget.  However, after much consideration the legislature decided to restore a portion of the zero-emission/wind energy tax credits in HB 3024 along with only a handful other credits that threatened economic development in Oklahoma.  Developers will still be allowed to accrue the credits, but are required to defer the use of the credit until January 1, 2012.
The budget dominated the session and energy was no exception.  The Legislature and Governor approached the oil and gas industry and asked for help in balancing this year's budget.  Given this situation, the oil and gas industry worked together to propose language that was amended into HB 2432 and was passed by the legislature.  This agreement delays existing drilling rebate payments until July 2012, with the rebates then being paid out in monthly installments over the next 36 months.  This change provided the state legislature an additional $85 million to appropriate for the Fiscal Year 2011 state budget.
Workers’ Compensation Reform 

Workers’ compensation reform was a priority for leadership on both sides of the rotunda and negotiations continued throughout the session. Over the interim, a working group led by the State Chamber, hammered out the details of a comprehensive reform package that would have moved Oklahoma from our current workers’ compensation court system to an administrative system. While the legislature ultimately abandoned the idea of an administrative system, many of the reforms discussed by the working group ultimately ended up in the four bills (SB 1973, HB 1611, HB 2650 and HB 2652) that made up the total reform package sent to the Governor. The reform package is estimated to save the workers’ compensation system $60.5 million. Key components include:   

· Cuts Permanent Partial Disability rate by 10%
· Limits PTD – To 100% Social Security retirement age or 15 years, whichever is longer.

· Increases the power of the Physician Advisory Council regarding findings and recommendations with respect to reasonable and necessary medical treatment
· Reduces the number of Workers’ Compensation Court judges from ten to eight; restricts judges to one eight-year term and  requires Senate confirmation on any Workers’ Compensation judge
· Sets out clearly the responsibilities of the Supreme Court in regards to workers’ compensation cases
· Meditation:  Requires that the claimant shall be in attendance unless all parties agree, and all parties shall be represented during the entire mediation by a person with full settlement authority to settle any issue of the claim. 
· Requires all claims adjusters to have six hours of continuing education on Oklahoma’s workers’ compensation act as part of the required twenty-four hours of continuing education.
· Addresses “to-and-from” work as an employment issue for workers’ compensation purposes.

· Tightens up benefits for soft tissue injuries.

· Creates a solution to the Parret case (i.e., clarifies exclusive remedy) 
Also discussed over the interim and considered during the 2010 session, was the issue of privatizing CompSource Oklahoma, a state owned entity and currently the carrier with largest market share in the state.  Legislation passed in 2009 created a Task Force that was charged with determining the best method for privatizing. Among the ideas considered were mutualization and an outright sale. The Task Force did not affirmatively adopt or recommend either approach but when the 2010 session began there were bills filed that would have taken both approaches. HB 2658 and HB 2886 regarding CompSource were both vetoed by the Governor. HB 2658 would have eliminated the requirement that state agencies obtain workers' compensation insurance from CompSource Oklahoma, which would have allowed the agencies to obtain the insurance on the private market. It also extended the deadline for converting CompSource to a private insurance company to Dec. 31, 2012, and modified the duties of the Task Force on the Privatization of CompSource Oklahoma to include examining leaving CompSource in its current status. HB 2886 would have allowed the Risk Management Division of the Department of Central Services to assist any state agency in obtaining quotes for workers' compensation insurance in the private market. The Governor’s veto message on both bills indicated that he viewed them as potentially increasing costs to state agencies. 

Government Modernization

The real story surrounding Government Modernization is not what was accomplished but rather what was not accomplished.  Numerous measures were discussed and by the end of session very few remained.  
HB 3311 set out to require Administrative Rules be passed through the Legislature before the Governor took action.  Currently, agencies submit their rules to the Governor and if the Governor approves the rules they go before the legislature for 30 legislative days whereby the legislature can pass a resolution to reject those rules so long as it is approved by both houses.  This system tends to give the executive branch more power in the rulemaking process.  This bill attempted to change that process and require rules be submitted to the Legislature first with one version requiring joint legislative approval and another one chamber’s approval.  Ultimately, this language was not in the final version of the bill.  The Legislature faced with budget and staffing issues of their own, decided this would be too cumbersome for the Legislative staff.
HB 3035 started off as The Oklahoma Executive Branch Agency Consolidation Act of 2010.  This obviously got everyone's attention.  In the end the Conference Committee Substitute attempted to merge some smaller boards and agencies into some larger agencies.  For example, the Construction Industries Board was to be moved under the Labor Commissioner.  This bill ran into trouble in the final days and was laid over on the House floor.  Therefore, nothing in this bill passed.
In the final days of session there several attempts directed at attorneys and state agencies.  HB 2465 showed up the last week and it was a broadly written bill that put all agency attorneys under the Attorney General's Office.  It was so loosely written that you could interpret it to mean anyone in good standing with the Bar Association would go under the Attorney General’s office.  This was met with great opposition and turned into HB 2466 which simply made agency attorneys in appropriated agencies have to comply with the salary matrix of the AG's Office.  This bill did not get enough signatures in conference committee and failed.
HB 2310 and SB 2052 made it to the Governor’s desk but were vetoed.  HB 2310 would have merged some of the financial functions of non-appropriated agencies into the Office of State Finance.  It also contained language related to the trip optimizer used for state vehicle travel.  If traveling more than 100 miles state employees would have been required to use the trip optimizer to determine the most cost effective way to travel.  SB 2052 would have merged the OSEEGIB and EBC Boards together to create the Oklahoma Health and Wellness Board.  
Health Care 

The budget agreement contained a controversial revenue enhancement provision related to health care. HB 2437 creates a 1% fee on health insurance claims (Health Carrier Access Payment) to be used to fund the state's Medicaid program and make full use of any federal matching funds available to the state. The bill requires all health carriers to pay to the insurance commissioner the access payment on all claims paid beginning from the effective date of the act until Jan. 1, 2015. The Governor signed the measure on June 6th and it will be effective August 26th. There is talk of a possible legal challenge to HB 2437 on the basis that it is a tax and under Oklahoma’s constitution was required to pass by 75 percent.  
Smoke free workplace was also among the more contentious issues this session. While the advocates pushed for a strong bill to make all bars and restaurants smoke free, HB 2774 ended up taking a more incremental approach. The measure provides and incentive in the form of a tax rebate for restaurants that currently have smoking rooms they want to eliminate. HB 2774 also creates the Certified Health Communities Act and the Certified Healthy Schools Act.

The passage of health care reform at the federal level caused a flurry of activity at the state level. Most notable are the following measures, both creating state ballot questions:

SJR 59, by Sen. Dan Newberry, R-Tulsa and Rep. Mike Thompson, R-Oklahoma City, proposes a constitutional amendment prohibiting any law from compelling any person, employer or health care provider from participating in any health care system and allowing a person or employer to pay directly for health care services without being required to pay penalties or fines and allowing a health care provider to accept payment for health care services without being required to pay penalties or fines. It prohibits the purchase or sale of health insurance in private health care systems from being prohibited by law or rule, subject to reasonable and necessary rules that do not substantially limit a person's options.
SCR 64, by Sen. Glenn Coffee, R-Oklahoma City and Rep. Chris Benge, R-Tulsa, authorizes the Senate president pro tempore and the House speaker to employ legal counsel to file a lawsuit against the U.S. Congress, the President of the United States of America, and the Secretary of the United States Department of Health and Human Services to prevent the provisions of the Patient Protection and Affordable Care Act, or PPACA, from taking effect.
Also at the forefront all session was the reform of the Oklahoma State and Education Employees Group Insurance Board. This was the subject of discussion for a Task Force that met last fall and hired a consultant to review the state’s health plan, making recommendations for cost savings and efficiencies. In the end, the Governor vetoed HB 2052.  In his veto message, the Governor cited the last minute unveiling of the final language, the complexity of the changes and lack of confidence that the changes would actually result in cost savings. 
SB 2052 would have provided for a number of reforms including: 

1. Requiring the Oklahoma State and Education Employees Group Insurance Board to contract for plan year 2011 with a vendor that offers a Web-based, doctor-patient mutual accountability incentive program to work as a pilot program. 
2. Creating a new oversight Board (consolidating the current OSEEGIB Board and the EBC Board) --  Oklahoma Health and Wellness Board  -- that will be made up of 11 members appointed by the governor, the Senate president pro tempore and the House Speaker. 
3. Requiring the Board to create and oversee two divisions - the HealthChoice Health Insurance Division and the Employee Benefits Division - for procuring, administering and managing health benefit plans offered to state and education employees. 

4. Requiring the Board to establish a wellness program for all participants in the plan, including financial incentives for participation in the wellness program and health living practices. 
5. Specifying that the Board will choose one health maintenance organization, or HMO, to provide health insurance coverage to state employees. 
6. Extending the State Employee Health Insurance Review Working Group for one year and renames the entity the State Employees Health Insurance and Compensation Review Working Group. 
Education Reform

Several bills passed resulting in the following reforms:
1. Allows local districts to develop deregulation plans to accomplishing more autonomy

2. Creation of teacher performance pay plans 

3. New teacher and administrator evaluation and training programs

4. Requirement for common education systems to provide copies of audits to the State Auditor and Inspector’s office requirement that schools list all expenditures on their websites creating greater transparency

5. Expanding charter schools by lifting cap in Tulsa and Oklahoma City, allowing sponsorship authority to tribes and the Oklahoma Juvenile Authority and allowing any school on the “needs improvement list” to become a charter school.

Tort Reform 
With his veto of SB 2163, the Governor effectively removed the cap on non-economic damages that was imposed by the comprehensive tort reform measure during the 2009 session. 
SB 1603, the 2009 law, provided limits on class action lawsuits and put a “soft” cap on non-economic damages. The cap of $400,000 applies to awards of non-economic damages except where there is a finding of permanent or serious physical injury, gross negligence or recklessness. The cap also does not apply to any action that accrues “before the date of enactment of the Health Care Indemnity Fund established pursuant to the recommendations of the Task Force”. The veto of SB 2163 means the Health Care Indemnity Fund has not yet been established.

The Governor’s veto message on SB 2163 is below: 

ENROLLED SENATE BILL NO. 2163: 
This is to advise you that on this date, pursuant to the authority vested in me by Section 11 and 12 of Article VI of the Oklahoma Constitution to approve or object to legislation presented to me, I have VETOED Senate Bill 2163.  While I support and signed into law the 2009 tort reform bill and the provision establishing a health care indemnity fund, this legislation is not consistent with the agreement that created the original reform measure, is not in the best interest of the state of Oklahoma and its citizens and is constitutionally flawed.  Specifically, paragraph E of Section 1 of the bill authorizes legislative leaders and the attorney general to personally intervene and present evidence in cases involving the indemnity fund, thereby unfairly tipping the scales of justice against the average citizen who is on the opposing side of the case.  Under the U.S. Constitution, every person is guaranteed equal treatment under the law, and nowhere is that treatment more important than in our justice system.  This legislation is unfair to the citizens of this state and unconstitutional under the laws of the land.
